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                                             BASIC ESTATE PLANNING_________________
A. LAST WILL AND TESTAMENT

1.
Governs the distribution of your probate property only.



- Probate vs. Non-Probate (there is a difference)


2.
Court supervision of your estate assures it will pass exactly as you



specify in your Will, so long as legally possible, i.e., as long as the



assets are available after debts and expenses have been paid.


3.
You can name your Executor and waive bond requirement.


4.
Assures all your assets pass to your surviving spouse.


5.
Everyone should have a Will.
a) Most people die with at least some probate property such as




household furnishings or a car.

6.
Prepared by an attorney experienced in estate planning.
B. GENERAL DURABLE POWER OF ATTORNEY

1.
Designates an agent who has the power to deal with your assets as



specified in the document.

a) Powers must be specifically defined in the Power of Attorney.
b) Typically gives authority to deal with all assets.

c) Not affected by disability of principal or lapse of time.

d) Warning:  “The ultimate blank check”
i) The agent must be very, very trustworthy.

ii)
Spouse, immediate family.


2.
Commonly used to provide for asset management during times of



incapacity or incompetency.

a) In the alternative, the Probate Court must appoint a Guardian.

i) Probate Court will make sure your assets are used for


your benefit and not someone else’s.
ii) More expensive, but may be worth it.

b)
Conservatorship – voluntary designation of a “Guardian”.

C. JOINT AND SURVIVORSHIP ASSETS
1.
Good if between spouses, plus there is no cost to set up.

2.
All parties are joint owners (is this what you want).

3.
Bank accounts – if joint, other owners can pay your bills for you if you


are ever unable to yourself (convenience accounts).

4.
Avoid probate court (but so do P.O.D./T.O.D. accounts).


5.
Legal title passes to surviving owners, conclusively, rightfully or



wrongfully; in limited situations the surviving right can be challenged.


6.
Other concerns:

a) Joint owner spends money on him or herself.
b) After you die, joint owner keeps the assets to the exclusion of


others.  (Assuming account was for convenience only.)

c) Real Estate – joint owners and their spouses must sign deed if

you sell your house.

d) Real Estate – judgment creditor of new co-owner could get a

judgment lien against the property and force foreclosure.

e)
Divorce of joint owners.
D.
POWER OF ATTORNEY (P.O.A.) BANK ACCOUNTS

1.
Convenience during incapacity.


2.
Owner has complete legal and equitable title.

E. PAYABLE ON DEATH (P.O.D.) ASSETS

1.
Pay out to designated beneficiaries upon death of owner.

F. TRANSFER ON DEATH (T.O.D.) ASSETS
1.
Designate beneficiaries for real estate, stock brokerage accounts, 



and vehicles.
G. IRA’S/PENSION PLANS


1.
Pay out to designated beneficiaries upon death of owner.

H. INSURANCE CONTRACTS/ANNUITIES

1. Pay out to designated beneficiaries upon death of owner.

I.
LIFE ESTATE IN REAL PROPERTY

1.
An ownership in land which ends at the death of the person occupying



the land.

2. Legal title given to another subject to your right to possess/occupy the

property.

J.
LIVING TRUSTS

1.
Provides asset management during times of physical or mental


incapacity.



a)
Trustee has a duty to take care of/manage property versus agents




(See B. GENERAL DURABLE POWER OF ATTORNEY) 



who have only authority.


2.
Avoids probate.

3. Assets distributed exactly the way you want.
4. You can control your estate after death.

5. Good or bad, no court supervision of Trustee.

6. Can save money (attorney fees and executor fees) for your heirs.

7. Corporate fiduciaries provide expertise, but may be expensive.

8. Not for everyone; savings should justify expense.

9. Certain trusts avoid/save Federal and Ohio estate taxes.

1. Last Will and Testament transfers all of my assets when I die.



Not True:  Probate versus Non-Probate

2. If my spouse’s name is on the deed to our home, it will automatically 


transfer to my spouse when I die.


Not True:  Joint Tenancy versus Tenants-in-Common

3. It is a good idea to put my adult son or daughter on my bank accounts,


or other assets, to avoid probate.


Not True:  Co-Ownership versus Access; and will they divide

4. All lawyers can write wills.



Not True:  Get a specialist

5. The need for a Trust is based on the size of my estate.



Not True:  Number of assets, multiple jurisdictions,




      control by one versus administration by committee
OTHER
1.        Significance of Transfer on Death Deed

· TOD titles to vehicles

· POD Accounts

· Caveat:  Control versus Committee

2.        Powers of Attorney
· General

· Health Care
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