
Guide to Taxation  
for South African Expatriates 



Background

In February 2017 the South African Revenue Service (SARS) 
announced measures that would see South African residents 
living overseas taxed on their overseas income. Known 
colloquially as the ‘expat tax’, this was amended in March 2018 
and has again been discussed in the March 2019 budget review.  

The changes will have significant impact on South Africans 
living overseas so it is important to understand their 
implications, and to plan accordingly.

South Africa introduced residency-based taxation on March 
1st, 2002. This means all South African residents must pay tax 
on their worldwide earnings, income, and gains, even if they 
do not remit them to South Africa.  
 
At the time of the 2002 change, SARS put in place a ‘foreign 
earnings exemption’ to protect overseas earned income 
from taxation in South Africa, referred to in ‘section 10(1)(o)
(ii) of the Income Tax Act 1962’. To qualify for this exemption, 
the employee must have spent 183 full days (including a 
continuous period of more than 60 full days) working outside 
South Africa in any 12-month period. Failure to meet this 
stipulation results in the employee being taxed on their 
worldwide earned income, in addition to investment income 
and gains that are already taxed as outlined above. 
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In their 2017 budget, SARS announced plans to remove the 
foreign earnings exemption and make the overseas earned 
income of all South African residents’ income taxable. The 
announcement was amended in the 2018 budget to include 
a ZAR1million tax free allowance. From March 2020 overseas 
earnings in excess of ZAR1million will be income taxable in 
South Africa.  

The amendment was brought in so as not to adversely effect 
low-to-middle income offshore residents. 

What are the 
recent changes?

An individual can be a South African resident for tax purposes 
in one of two ways; physical presence or ordinarily resident. 

Physical presence is easily determined as it is defined in 
statute; meet certain criteria and you will be a South African 
resident for the year in question. Ordinarily resident however 
is based on common law and considers several factors when 
building an argument for your residency or lack thereof. 

What is residency? 
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This test considers the number of days you spend 
in South Africa.  

If an individual spends…
 
91 days in total during the year of assessment;  

 
91 days in total during each of the five years 
preceding the year of assessment;  

 
915 days in total during the five years 
preceding the year of assessment.

Ordinary residence differs from physical presence 
in that it is not laid out in statute and is therefore 
not so easily defined. It is instead based on 
precedent established through the South African 
courts over many years. Actions, connections and 
intentions are all key in establishing one’s status 
as Ordinarily Resident.  

Guidance is provided by the SARS Interpretation 
Note No. 3, issue 2, 2018, which indicates that 
an individual’s intention beyond the period 
in question must be taken into account when 
evaluating Ordinary Residence. This is driven by a 
piece of case law called Cohen v Commissioner 
for Inland Revenue. 

The court was asked to make a ruling on whether 
a natural person who had not been physically 

…they are automatically a South African resident 
for the year in question. Failure to meet any one 
of these requirements will result in that person 
not being resident by virtue of physical presence. 
If someone is resident due to physical presence 
but are outside South Africa for a continuous 
period of 330 days or more, they cease to be a 
resident. Their non-resident status is back-dated 
to the day they left the country. 

Physical 
Presence

Ordinary 
Residence

present in South Africa for the entire year of 
assessment could be “ordinarily resident” in the 
Republic. The court found that though a person 
could be resident in more than one country at 
a time they could only be Ordinarily Resident in 
one, specifically: 

“the country to which he would naturally and as a 
matter of course return from his wanderings”
 
The implication of the phrase “…return from 
his wanderings.” is that to establish residency 
outside South Africa you must demonstrate 
an intention to remain outside of the Republic 
indefinitely. People on fixed-term visa’s or work 
permits – such as those living in the UAE – 
cannot reasonably establish that their current 
country of abode represents the end of their 
‘wanderings’ because they have no permanent 
right of abode in that country. 
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South Africa & 
Double Taxation
SARS has put in place Double Taxation Agreements 
(DTAs) between South Africa and many countries 
around the world. These agreements determine 
where taxation rights sit for an individual who has 
connections to both South Africa and the other 
country in question. The main function of a DTA 
is to ensure that an individual is not taxed in both 
countries. 
 
A DTA will usually sit taxing rights on earned income 
with the tax authority of the country in which it is 
earned, which has led many South African’s to believe 
that they will not be affected by the 2020 changes. 
However, South African DTAs instead allow taxes due 
locally by South African expats (i.e. in the country in 
which they work) to be deducted from their South 
African obligations, with the excess declared and 
payable to SARS. If the local income tax amount is 
higher than would be due in South Africa, SARS will 
not grant a credit for the excess.  

In a country where there is no income tax, such as the 
UAE, 100% of earnings in excess of the ZAR 1million 
exemption are exposed to the South African income 
tax regime. 
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The only sure-fire way for a South African resident living overseas to avoid 
paying tax on their offshore earnings and gains is to lose their South 
African residency. Most people living overseas will not have any issue 
when it comes to Physical Presence, but Ordinary Residence is much 
harder to shed. 

There are two avenues through which someone might lose their South 
African ordinary residence. 

The first way, using a Double Tax Agreement to establish non-residency, 
focuses on the requirement to establish a new country as “the country 
to which [you] would naturally and as a matter of course return from his 
wanderings” as per the Cohen case. In a country such as the UK, where 
you are able to demonstrate your indefinite intention to remain in the 
country and for it to be your habitual abode, the DTA will provide all of the 
guidance you need to effectively establish your loss of ordinary residence. 
 
The process is as follows: 

Firstly, the treaty only applies where the person could be documented 
as tax resident in both contracting states. For ordinarily resident South 
Africans living in the UAE that means acquiring a tax domicile certificate 
from UAE Ministry of Finance, for the likes of the UK the person will be 
considered tax resident by virtue of being enrolled in the PAYE system for 
personal taxation (when they have a job).  

Once a valid tax residency has been established, the individual is 
technically both tax resident under South African Law and tax resident 
under the laws of the second country. SARS, however, determine that 
a person can only be ‘Ordinarily Resident’ (read: ‘tax resident’) in one 
country. To address this conflict, the DTA contains the “tie-breaker” clause.
The tie-breaker clause considers among other factors, the person’s 
‘centre of vital interests’ and ‘habitual abode’. This is fairly clear-cut for 
most countries (including the UK, to continue the previous example), but 
establishing either in the UAE is at best very difficult, and potentially not 
possible. ‘Centre of vital interests, and ‘habitual abode’ as concepts both 
rely on having an indefinite home outside of South Africa. The description 
of a place from where you will return from your wanderings is again key. 

If someone can establish sole tax residency in the UAE using the tie-
breaker clause (or any other state where indefinite residency can’t be 
established), then they will be deemed to have lost their Ordinarily 
Resident status from that point forward and will therefore have to 
‘formalise their affairs’ with SARS, which involves a ‘deemed disposal’ of all 
assets except immovable property, with any backdated taxes paid in full. 

Losing your  
South African 
Residency

Option 1  
Double Tax Agreement
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Financial emigration is the process of bringing one’s affairs up to date with SARS in 
order to change one’s status for exchange control purposes from resident to non-
resident. This does not affect South African citizenship or passport rights. 

Once financial emigration is achieved, the emigrant may transfer offshore:
 
The proceeds of their retirement annuity, cashed in (even before 55)

 
Inheritance which arose in South Africa

The proceeds of assets declared in the emigration application that have or will be 
sold

 
Rental income, dividend income, director’s fees, salary for services rendered in South 
Africa, and income from discretionary or vesting trusts

 
Proceeds from a 3rd party’s life policy where the emigrant is the beneficiary
It is also important to keep in mind that:

 
The emigrant’s South African bank account will become a “blocked rand” account 
which is subject to certain regulatory restrictions

 
Their remaining South African assets, and transactions from that account, will be 
controlled by the bank holding the blocked account

 
Their tax affairs must be in order and up to date (this is again a ‘deemed disposal’ of 
all assets except immovable property, with any backdated taxes paid in full)

Option 2 
Financial Emigration

To financially emigrate an application must be made 
to the South African Reserve Bank (SARB). SARB will 
issue a special tax clearance with SARS and in doing 
so will reactivate the South African resident’s income 
tax number and file any outstanding tax returns. 
The emigrating party’s retirement annuities will 
need to be converted to cash and any retirement 
savings surrendered. Once these funds have been 
cleared, they will need to be transferred to a non-
resident bank account or other investment vehicle. 
Finally, once the outstanding CGT has been paid, the 
emigrant’s income tax number will be deregistered.  

There are two caveats to consider when using this 
method to lose one’s ordinary residence. Firstly, 
‘centre of vital interests’ and ‘habitual abode’ concepts 
may result in reacquiring (or even failing to lose) 
ordinary residence in South Africa despite financially 
emigrating. This again comes back to being able to 
establish some degree of permanence in a country 
outside South Africa.  

Secondly, if the financial emigrant returns to South 
Africa within five calendar years of leaving, SARS will 
consider it a failed emigration and the individual will 
be automatically brought back into the South African 
tax regime, with any outstanding tax obligations 
accrued in the intervening period requiring payment.
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Implications & Misconceptions  
relating to the Expat Tax
It has become clear that most South African expats 
aren’t aware that the overseas exemption has only 
ever applied to earned income and that they should, 
in fact, have been paying tax on other sources of 
income, interest, dividends, and capitals gains made 
overseas since March 2002. Losing South African 
residency, whether by use of the DTA or through 
Financial Emigration, is considered a ‘deemed 

disposal’ of worldwide assets. This means paying any 
outstanding CGT on the worldwide assets, excluding 
immovable fixed property, since October 1st, 2001.
 
That these affairs will need to be brought up to date 
will inevitably cause a financial headache for anyone 
seeking to avoid the income tax changes by losing 
their tax residency status with SARS. 

Conclusion
The changes due in March 2020 are complex and will 
often result in South African residents living overseas 
paying income tax on their international earnings in 
excess of ZAR1million. 

This can be circumvented by the loss of status as 
ordinarily resident through either, a) use of the DTA 
(untested, inconclusive), or b) financial emigration, 

though both require a degree of permeance to their 
life in their new country of abode.  

Both methods require a ‘dry tax’ disposal of assets to 
formalise your affairs with SARS, requiring you to pay 
taxes due on dividends, interest, alternative sources 
of income, and gains since October 1st, 2001.
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An offshore portfolio bond can provide several 
tax and administrative advantages. In order to 
understand these, we will need look at how the South 
African tax system works. 

South Africa employs a progressive income tax 
system with several earnings thresholds triggering 
progressive rates of income tax. Tax payable is then 
reduced by up to three rebates (allowances) relating 
to the age of the taxpayer. Detail on the various 
bandings for 2019/20 can be found on the Income Tax 
section of the SARS website. The highest tax banding 
is currently 45%. 

Capital Gains Tax is assessed based on true profit 
and loss on disposal (sale) of an asset. Again, various 
exemptions are in place and can be found on the 
CGT section of the SARS website. After subtracting 
aggregate losses from aggregate gains for the year 
in question, 40% of the net capital gain is added to 

Planning Solutions
Portfolio Bond

income for that year. This is known as the inclusion 
amount. The effective capital gains tax rate for top-
rate income tax payers is 18% (45% on 40% of the 
gain).  

A portfolio bond is considered a single capital asset 
for tax purposes. This means that you can buy and sell 
assets within the bond, realise a capital gain, and not 
be required to include those gains in your annual tax 
return. This process is called Gross Roll Up. Only when 
either a) drawing an income, or b) surrendering all 
or part of the bond, would there be a requirement to 
pay CGT. Even when taken frequently and regularly, 
as what appears to be income, only the gain element 
would be liable for CGT, and only based on the 
inclusion amount.  

Used as a retirement fund, a portfolio bond could 
give an ordinarily resident South African a retirement 
income with a maximum effective tax rate of 18% 

instead of 45%, charged against profit only.  
An offshore portfolio bond has other ‘soft benefits’ as 
well. It allows South African residents to consolidate 
a variety of existing or new investments into one 
product, and as an ‘open architecture vehicle’ can 
house a wide range of assets to provide a balanced 
portfolio of investments. Holding multiple assets 
in one ‘wrapper’ offers simplified, consolidated 
reporting, potentially making administration of 
the underlying assets quicker, easier, and cheaper. 
The portfolio bond also allows the policyholder to 
name beneficiaries for more efficient probate, asset 
protection, and succession planning.  

Regular savings plans are taxed in South Africa based 
on the same regime as the portfolio bond and offer 
the same advantages (although will have their own 
contractual limitations in terms of capital access).
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International 
Pension
There is further tax planning to be carried out insofar as an individual’s exposure to  
South African estate duty. Wrapping a portfolio bond inside an international pension plan, 
specifically a Guernsey pension, provides a 100% Estate Tax exemption in South Africa. 
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This document represents our understanding and interpretation of the rules as of April 2019 but is in no 
way exhaustive and must not be relied upon in tax planning. We advise all South African nationals living 
overseas to seek personal tax advice. 
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Guernsey is a highly regulated 
environment, ensuring the highest 
possible professional standards by 
pension trustees. There is no income tax 
to pay on pension benefits in Guernsey, 
ensuring that only South African 
liabilities need to be considered. The 
‘40ee exemption’ may allow international 
policy holders to access their benefits as 
a flexible income, up to and including 
cashing in the entire sum at the age 
of either 50 or 55 (depending on the 
individual scheme rules). 

If benefits from an international pension 
are taken as a lump sum (or a series of 
small, irregular lump sums using the 
40ee exemption) rather than a regular 
income, then the beneficial owner of 
the policy is deemed first to be taking 
return of capital and is therefore not 
liable for income or capital gains tax. 

Once capital is exhausted, all future 
benefits are deemed to be coming from 
growth and will be taxed identically to 
withdrawals from the underlying bond, 
i.e. at a maximum effective rate of 18% 
(based on the 40% inclusion rate). This 
allows policyholders to defer tax to a 
future date.  

The final tax benefit of having an 
offshore pension, one which could have 
substantial effect on their exposure to 
the 2020 global income tax changes, 
relies on the beneficial owner of 
the policy making changes to their 
employment remuneration package.  

International pensions funded 
directly by an employer employer, i.e. 
deposited into the pension scheme 
by the employer (rather than paid to 
the employee, who then funds the 

pension), are exempt from income tax 
when drawing benefit in South Africa. 
This reflects the consideration that if 
the employee were living and working 
in South Africa, they would receive 
tax exemptions on contributions to 
their pension. As they live and work 
abroad and aren’t benefitting from 
any exemptions, SARS allows them an 
exemption on drawdown.  

SARS also allows funds contributed to an 
international pension to not be included 
as income for the purpose of the 2020 
income tax changes. It may be difficult 
to convince an employer to re-draft an 
employment contract and arrange a 
salary sacrifice for pension contributions, 
but it would help ordinarily resident 
South Africans reduce their taxable 
income and alleviate the impact of the 
impending changes.  
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