
 

 

This week saw an Ontario Superior 
Court decision reaffirm the primacy of 
beneficiary designations for registered 
plans. In Mak (Estate) v Mak <here>, the 
plaintiffs unsuccessfully sought to 
overturn the beneficiary designation of a 
Registered Retirement Income Fund 
(RRIF). Justice M. McKelvey ruled in 
favour of the named beneficiary, stating 
that “the whole point of a beneficiary 
designation …is to specifically designate 
what is to happen to an asset upon 
death”.  

Now to those scratching their heads as to 
the obviousness of this judicial decision, 
previous rulings including the Supreme Court of Canada decision Pecore v Pecore ruled that a 
transfer of property for no consideration to an adult child is presumed to be a trust. The Mak case 
involves four brothers and their parents’ estates, where the matriarch of the family, Tai-Kiu died 
in 2015 leaving her RRIF to only one of her children. Justice McKelvey determined that the 
RRIF did not result in a trust, and therefore the other three sons were not entitled to any share of 
the proceeds.  

In other words, the money did not form part of the estate and that the distribution of assets as set 
out in Tai-Kiu’s Will did not apply and specifically excluded the RRIF proceeds. This reinforces 
the point that care should be made when designating beneficiaries and that additional supporting 
documentation that confirms the underlying reasons for the choice of designation is advisable. 
Generally, estate practitioners have noted that it is always advisable for clients to document their 
intentions in terms of beneficiary designations and joint accounts, either in their Wills or through 
a memo or note. This is particularly true in cases where estate plans might be contested, such as 
in Mak v Mak where  one sibling is named as a beneficiary of a property but other siblings are 
not. In this regard, independent legal advice is strongly recommended. 

https://www.canlii.org/en/on/onsc/doc/2021/2021onsc4415/2021onsc4415.html?resultIndex=4


Our role is to ensure our clients are made 
aware of the importance of giving clear 
direction as to how their hard-earned 
assets are to be distributed at the end of 
life, including those that are governed by 
their Will and those that are not. Proper 
documentation is critical to both 
situations as is deliberative care. The 
saying where there’s a will, there’s a way 
is not enough, as this week’s ruling 
shows tha t e l ec t ing the named 
beneficiary carefully and documenting 
the basis for that decision is what matters in the end. 

Have a happy Canada Day and look for the next Around the World post on Monday! 

Be safe, be well! 
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