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BIPARTISAN BUDGET ACT OF 2018 
IMPACTS RETIREMENT PLANS

California Wildfire Disaster Relief 

In 2017, Congress passed legislation with a package 
of tax relief for victims of Hurricanes Harvey, Irma, and 
Maria. Left out in the cold were the victims of the 2017 
California wildfires, who got no relief. The new law 
remedies this omission by including tax relief provisions 
for these taxpayers, mirroring those put in place last year 
for the hurricane victims. Any qualified retirement plan 
wishing to take advantage of these changes will need 
to be amended. IRA owners can take advantage of the 
additional distribution rules, which are as follows: 

▶ Qualified Wildfire Distributions: An individual
who had his or her principle residence in the
California wildfire disaster area and who sustained
economic loss due to the wildfires is eligible to take
a distribution from a qualified retirement plan or IRA.
The distribution must be taken from October 8, 2017
to December 31, 2018 and cannot exceed $100,000.

▶ 10% Early Withdrawal Penalty Relief: The BBA
provides that qualified wildfire distributions are not
subject to the 10% early distribution penalty.

▶ No 20% Withholding: Qualified wildfire
distributions from employer plans are not subject to
the 20% withholding requirement.

▶ Spread the Income Tax Over Three Years: The
BBA includes a provision that allows taxpayers
to include the income from a qualified wildfire
distribution on their tax return ratably over a
three-year period beginning with the year of the
distribution. A taxpayer can also elect to include
the total amount in income for the year of the
distribution.

▶ Repayments: Taxpayers who take qualified wildfire
distributions also can repay them to a retirement
account tax free within three years. The three-year
period will begin on the day after the date the funds
were received. Individuals can make one or more
recontributions during the three years. Repayments
cannot exceed the amount that was distributed. The
repayments can be made to any retirement plan to

which the original distribution could have been rolled 
over. They do not have to be made to the account 
from which the qualified wildfire distribution came. 

▶ Repayment of Home Loan or Construction
Distributions: The BBA also grants relief to
individuals who took hardship distributions for
a home purchase (or construction) or an IRA
distribution that qualified as a first-time homebuyer
purchase. Under the new law, if the loan or
construction was cancelled due to the California
wildfire disaster, the individual can recontribute
those funds back to a retirement plan or IRA. To
qualify, the distribution must have been received
after March 31, 2017 and before January 15, 2018. In
addition, the funds must be recontributed between
October 8, 2017 and June 30, 2018.

▶ Increase in Plan Loan Limit: The plan loan limits
were increased, and the repayment period was
extended, for individuals with a principle residence
in the California wildfire disaster area. Generally,
plan loans are limited to the lesser of $50,000
or one-half of the vested account balance. For
these individuals, the plan loan limit is increased
from $50,000 to $100,000 and the “one-half rule”
is removed. To qualify, the loans must be issued
between February 9, 2018 and December 31, 2018.
Moreover, if these individuals had outstanding plan
loans at the time of the disaster, the repayment
period can be extended.

Hardship Distribution Rule Changes

The BBA also made some direct changes to the hardship 
distribution rules. Each of these changes is effective for 
plan years beginning after December 31, 2018. As a 
result, most plans that allow hardship distributions will 
have to be amended. The new changes are as follows: 

▶ The Six-Month Prohibition on Elective Deferrals:
Under current law, once a participant receives a
hardship distribution, he or she is prohibited from
making contributions to the plan for six months.
The BBA directs the IRS to remove this six-month
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prohibition. This provision was actually included 
in the original tax reform bill drafted by the House 
and sent to the Senate for consideration. The 
Senate declined to adopt the provision, so it was 
not included in the Tax Cuts and Jobs Act. However, 
under the BBA, it becomes law for plan years 
beginning after December 31, 2018. 

▶ Expansion of Eligible Hardship Distribution
Funds: The BBA also expanded the types of
retirement funds that are eligible for a hardship
distribution. Currently, the employee can only
receive a hardship distribution of his or her salary
contributions, or elective deferrals. This does not
include earnings on those contributions or any other
employer contributions. Under the BBA, hardship
distributions will now include any qualified non-
elective contributions (“QNECs”), qualified matching
contributions (“QMACs”), and the earnings on
salary contributions, QNECs, and QMACs. Again,
this doesn’t apply until plan years that begin after
December 31, 2018.

▶ No Longer the Last Resort: The BBA also
eliminated the rule that required participants to
take plan loans before accessing hardship
distributions. Since there was never a reporting
mechanism to enforce this rule, compliance has
always been spotty. Moreover, a participant that
experienced a qualifying hardship may not be able
to repay a plan loan.

Another provision of the BBA broadly directs the IRS 
to make any changes necessary to ease the hardship 
distribution rules. This could be the first step towards 

correcting the problem with casualty loss hardship 
distributions that arose when Congress changed the 
deduction rules for casualty losses in the Tax Cuts and 
Jobs Act.  This change has no effect on the qualifications 
to deduct casualty losses (which only apply to federal 
disaster areas). It only applies to accessing funds as 
hardship distributions due to a casualty loss.

However, until IRS issues further guidance, plans that 
have adopted the safe harbor hardship distribution rules 
will have to limit access to hardship distributions related 
to casualty losses. Of course, keep in mind that any 
guidance the IRS provides could be retroactive. 

Rollover of Wrongful Levy

The BBA also includes relief for taxpayers whose 
retirement accounts are improperly seized by the IRS. If 
the IRS wrongfully levies a retirement plan or IRA and 
returns those funds (plus interest) to the taxpayer, the 
taxpayer can contribute the full amount received to a 
retirement plan or IRA as a rollover. The rollover will be 
treated as if it occurred in the year of the levy and will 
not affect the taxpayer’s ability to do a 60-day rollover of 
other IRA or Roth IRA funds. 

The rollover must be completed by the individual’s 
tax filing due date for the year in which the funds are 
returned. This deadline does not include any extensions. 
In addition, if the taxpayer was taxed when the levied 
funds came out of the retirement account, the taxes are 
waived, credited, or refunded to the taxpayer. The new 
law applies to levied funds returned to a taxpayer in tax 
years beginning after December 31, 2017. 




